FILED

NOT EOR PUBLICATION MAY 05 2006
UNITED STATES COURT OF APPEALS AT e SURT SERPPEALS

FOR THE NINTH CIRCUIT

SAMUEL C. RUTHERFORD lIl, No. 05-35058
Petitioner - Appellant, D.C. No. CV-02-02212-JCC
V.
MEMORANDUM”
ALICE PAYNE,
Respondent - Appellee.

Appeal from the United States District Court
for the Western District of Washington
John C. Coughenour, Chief Judge, Presiding

Argued and Submitted May 1, 2006
Seattle, Washington

Before: REINHARDT, McKEOWN and CLIFTON, Circuit Judges.
Petitioner Samuel Rutherford I11 appeals the district court’s denial of his 28
U.S.C. § 2254 petition for a writ of habeas corpus. Rutherford’s claims arise

principally from the reconstruction of the transcript of one day of his jury trial on
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charges of first-degree rape and first-degree attempted rape. We affirm the district
court’s denial of Rutherford’s habeas petition.

Rutherford’s constitutional rights were not violated by the trial court’s
decision not to appoint a stenographic expert or additional counsel for the purpose
of the record reconstruction hearings. Rutherford had the assistance at the hearings
of both his trial and appellate counsel. He has not shown that the failure to appoint
additional counsel or an expert affected the reconstruction of the transcript in any
material way or was in any respect prejudicial.

Rutherford’s claim that the reconstructed transcript violated his rights on
appeal must fail. He has not shown that the transcript was not adequate to permit
proper consideration of his claims on appeal, Mayer v. Chicago, 404 U.S. 189, 194
(1971), nor has he shown that it precluded his appellate counsel from rendering
effective assistance.

We decline to certify Rutherford’s Brady claim because he fails to make a
substantial showing that such a violation occurred.

Accordingly, the district court’s denial of Rutherford’s § 2254 petition for a

writ of habeas corpus is AFFIRMED.



